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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

THELMA E. ALLEN, Case No. 03-0571

)
|
) (Chapter 13)
)
Debtor. )

DECI SI ON REGARDI NG MOTI ON FOR RECONSI DERATI ON

Thi s decision addresses a notion for reconsideration
filed by the debtor, Thelma E. Allen (“Ms. Allen”), and her
son, Charles R Allen (“M. Allen”), regarding an order that
annul l ed the automatic stay and the co-debtor stay that had
arisen in this case under, respectively, 8 362(a) and § 1301
of the Bankruptcy Code (11 U.S.C.). Specifically, the order
annul l ed the stays with respect to a foreclosure sale of M.
Allen’s District of Colunbia residence (“the Property”)
conducted by Wells Fargo Bank M nnesota, N A as Trustee
(“Wells Fargo”). The court will deny the notion for
reconsi derati on.

I
FACTS

The court annulled the stays because Ms. Allen’s filing
constituted an abuse of the bankruptcy system because Ms.
Al'l en woul d not have been allowed to address the debt at issue
in her case had the foreclosure sale not been held, and

because Wells Fargo proceeded with the foreclosure sale in



i gnorance of Ms. Allen’s case. The pertinent facts foll ow



A

MRS. ALLEN S ASSERTED
PRE- LOAN | NTEREST | N THE PROPERTY

Begi nning in 1986, M. Allen was the sole record owner of
the Property located at 1854 5th Street, N W, Wshi ngton,
D.C., and he has maintained it as his residence. Ms. Allen
claims she had an ownership interest in the Property predating
the nortgage of Wells Fargo. By affidavit, she recites that
the Property is “being maintained as part of the famly
estate,” and that she held a | egal and equitable interest in
the Property (a conclusory |egal assertion, not a factual
all egation sufficient to prove she indeed had such an
interest). She also recites that she had an interest in an
adjoining real property located at 1852 5th Street, N W,
Washi ngton, D.C. that was also titled in her son’s nane. As a
basis for asserting ownership, Ms. Allen recites that:

Bet ween 1986 and 1999 | have provi ded substanti al
financi al assistance (unsecured) to nmy co-owner Charles
Al l en, which was invested in the substantial renovation
of the two aforenmentioned properties. | invested in the
properties solely based on Charles Allen s verbal
representations that the properties are |located in a
Hi storical [sic] section of Washington, D.C. and had
great appreciation potential fromwhich I will profit as
wel | .

In addition, | expected to get a far greater return
on nmy investnment over the years via a substanti al
increase in equity fromboth properties which will be
avai l able to secure me during ny retirement years. [The

Property] was purchased in Charles Allen’s name in 1986
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for $64,500. The current market value as is, is

approxi mately $500, 000.
Ms. Allen’s Affi. at p. 1.1

B
THE NOTE AND DEED OF TRUST

I n August 1999, M. Allen executed an interest-bearing
prom ssory note (the “Note”) held by Wells Fargo? that calls
for equal nmonthly paynments of $1,941.64 over a 30-year term
and that is secured by the Property via a deed of trust (the
“Deed of Trust”), a form of nortgage.?3

The Wells Fargo debt, as noted, was incurred by M. Allen
in August 1999, well after the majority of tine that Ms.
Al l en says she gave assistance towards renovations of the two

properties. By remaining M. Allen’s silent partner with

respect to her and M. Allen’'s “fam |y estate plan,” and not

I Simlarly, M. Allen recites that Ms. Allen had an
“unsecured and equitable interest” in the two properties, and
that “[t]he subject properties and the substantial equity that
they contain are part of a joint estate plan which wll
provi de future econom c security for both Charles R Allen and
Thelma Edith Allen.” M. Allen s Affi. at p. 1

2 The initial nortgagee was Option One Mortgage Corp.
(“Option One”). Option One continues to handl e the processing
of nortgage paynents. The court will use “Wells Fargo” to
refer to both Wells Fargo and Option One as the change in
nort gagee does not affect the outcone.

8 In the District of Colunbia, a deed of trust is a form
of nmortgage (although not every nortgage is a deed of trust).
See Yasuna v. Mller, 399 A 2d 68, 71-72 & n. 5 (D.C. 1979).
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insisting on receiving a deed reflecting her alleged interest,
Ms. Allen put her son in the position to make the covenants
and warranties contained in the Deed of Trust, and to subject
the Property to the consequences of any breaches of the Deed
of Trust.

Two parts of that Deed of Trust are of particular
i nportance here: the provision for a covenant of seisin and a
warranty of title, and the provision constituting a due-on-
transfer clause.

1. The Covenant of Seisin and the Warranty of Title

M. Allen represented that he was the sole owner of the
Property, for the Deed of Trust recited as M. Allen’s opening
covenant that:

BORROVER COVENANTS that Borrower is lawfully seised
of the estate hereby conveyed and has the right to grant
and convey the Property and that the Property is
unencunbered, except for encunbrances of record.

Borrower warrants . . . the title to the Property agai nst
all clains and demands, subject to any encunbrances of
record.

Deed of Trust at p. 2 (partial bolding of text added).*

4 The inmportance of the covenant of seisin and the
warranty of title was reinforced by another provision
reciting:

Borrower shall, at Borrower’s own expense, appear in
and defend any action or proceeding purporting to affect
the Property or any portion thereof or Borrower’s title
thereto . . or the rights or powers of Lender or Trustee
with respect to this Security Instrument or the Property.
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a. Br eaches of the
Covenant of Seisin and the Warranty of Title

If, as the Allens now contend, Ms. Allen indeed did have
an ownership interest in the Property prior to Wells Fargo
maki ng the | oan, that ownership interest would result in
breaches of the covenant of seisin and of the warranty of
title. Such breaches would have given rise to a right to

accel erate:

21. Acceleration; Renedies. If . . . Borrower
should be in default under any provision of this Security
I nstrument . . . all sunms secured by this Security
Instrumet . . . shall at once becone due and payabl e at

the option of Lender wi thout prior notice, except as
ot herwi se required by applicable | aw . .

Deed of Trust T 21 (bold lettering in original). Upon Wells
Fargo deciding to treat the debt as accelerated on the basis
of such defaults, that would have provided a basis for

i nvoki ng the remedy of foreclosure. 1d.

As a condition to reinstatenent after acceleration, the
Al Il ens woul d have had to cure the defaults. Deed of Trust ¢
18. However, to cure the defaults would have required that
M. Allen acquire sole title to the Property, that is, that
Ms. Allen be divested of any title. Divesting Ms. Allen of
an ownership interest would preclude her using a bankruptcy

case as a vehicle for addressing the Wells Fargo debt as she

Deed of Trust at § 6.



is not personally



liable for the debt.?®

b. M srepresentations in Signing
t he Covenant of Seisin and the Warranty of Title

In signing the covenant of seisin and the warranty of
title, M. Allen represented that he al one owned the Property.
If, as the Allens now contend, Ms. Allen indeed had an
ownership interest in the Property when Wells Fargo nade the
loan to M. Allen, those representations were materi al
m srepresentations. This would make rel evant anot her
provi sion of the Deed of Trust:

24. M srepresentati on and Nondi scl osure. Borrower
has nade certain witten representations and di scl osures
in order to induce Lender to nake the | oan evidenced by
the Note . . . which this Security Instrunent secures,
and in the event that Borrower has nade any materi al

m srepresentation or failed to disclose any materi al
fact, Lender, at its option and w thout prior notice or

5 This finding is reinforced by an additional condition
to reinstatenent, nanely, that the borrower:

t akes such action as Lender nmay reasonably require to
assure that the lien of this Security Instrunment,
Lender’s rights in the Property[,] and Borrower’s
obligation to pay the suns secured by this Security

| nstrunment shah [sic] continue unchanged.

Deed of Trust § 18 (enphasis added). Under the ternms of the
Deed of Trust, Wells Fargo was faced with M. Allen as a
singl e borrower and owner of the Property. M. Allen was
barred fromfiling a bankruptcy case. WlIls Fargo’s rights in
the Property (assumng M. Allen had been truthful in
warranting his title) thus included the right to proceed to
forecl osure against the Property wi thout a bankruptcy case
being filed by an undi scl osed pre-nortgage owner to stop
forecl osure.



demand, shall have the right to declare the indebtedness
secured by this Security Instrument . . . immediately due
and payabl e.
Deed of Trust at T 24 (bold lettering in original).® In turn,
Deed of Trust § 18 required as a condition to reinstatenent
after acceleration that the borrower pay anounts that were due
(except via acceleration) under the Note or the Deed of Trust
and “cure[] any default of any other covenants or agreenents”.
Al t hough a breach of the Deed of Trust's obligations, for
exanpl e, to keep insurance in place and tinely to pay real
estate taxes m ght be susceptible of cure, a materi al
nm srepresentation arguably cannot be cured: once nmade, it
remains a material m srepresentation.
Assune, however, w thout conceding the point, that a
m srepresentati on ceases to exist if the fact m srepresented
ceases to exist. Even if such an assunption were valid, any

ownership of Ms. Allen would have to cease to exist in order

for the mi srepresentation to cease existing. Again, a |lack of

¢ Simlarly, the deed of trust provided:

: Borrower shall also be in default if Borrower,
during the | oan application process, gave materially
fal se or inaccurate information or statements to Lender
(or failed to provide Lender with any materi al
information) in connection with the |oan evidenced by the
Not e .

Deed of Trust at § 6.



ownership woul d preclude her using a bankruptcy case as a
vehicle for addressing the Wells Fargo debt.

2. The Due-on-Transfer Cl ause

The Deed of Trust also contai ned a due-on-transfer

clause. M. Allen agreed that:

17. Tansfer of the Property . . . . If all or any
part of the Property or any interest in it is sold or
transferred . . . without Lender’s prior witten consent,

Lender may, at its option, require imedi ate paynent in
full of all suns secured by this Security Instrunment.
However, this option shall not be exercised by Lender if
exercise is prohibited by federal |aw as of the date of
this Security Instrunent.

I f Lender exercises this option, Lender shall give
Borrower notice of acceleration. The notice shal
provide a period of not |less than 30 days fromthe date
the notice is delivered or mailed within which Borrower
must pay all sums secured by this Security Instrunment.
|f Borrower fails to pay these suns prior to the
expiration of this period, Lender may invoke any renedies
permtted by this Security Instrunment w thout further
noti ce or demand on Borrower.

Deed of Trust at § 17 (bold lettering in original).

The due-on-transfer clause was singled out for special
mention in the Note. After nentioning the existence of the
Deed of Trust, and reciting that it described how and under
what conditions M. Allen mght be required to make i nmmedi ate
paynment of the Note obligation, the Note recited that “[s]onme
of those conditions are described as follows”:

Transfer of the Property or a Beneficial Interest in

Borrower. If all or any of the Property or any interest
init is sold or transferred . . . without Lender’s prior
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written consent, Lender may, at its option, require

i medi ate paynent in full of all sunms secured by this
Security Instrunment. However, this option shall not be
exerci sed by Lender if exercise is prohibited by federal
| aw as of the date of this Security Instrunment. Lender
al so shall not exercise this option if: (a) Borrower
causes to be submtted to Lender information required by
Lender to evaluate the intended transferee as if a new

| oan were being made to the transferee; and (b) Lender
reasonably determ nes that Lender’s security will not be
i npaired by the | oan assunption and that the risk of
breach of any covenant or agreenment in this Security

| nstrument is acceptable to Lender.

To the extent permtted by applicable |aw, Lender
may charge a reasonable fee as a condition to Lender’s
consent to the |oan assunption. Lender may also require
the transferee to sign an assunption agreenent that is
acceptable to Lender and that obligates the transferee to
keep all the prom ses and agreenents made in the Note and
in this Security Instrunent.

Note at § 10 (bold lettering in original; italicized |anguage
added) .

Al t hough the italicized | anguage did not appear in the
Deed of Trust, thus raising a question of whether the Note
t hereby anmended the Deed of Trust, what is inportant for
pur poses of this case is that this | anguage reinforced that
under the Deed of Trust, Wells Fargo was not required to
consent to a transfer if M. Allen’s obligations under the
Note or Deed of Trust were already in default and those
defaults had not been cured. The italicized |anguage
additionally made evident that the parties regarded any

consent by Wells Fargo to a transfer as requiring advance
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notice to Wells Fargo with adequate tine for it to evaluate
the risks that the transferee m ght pose of breaching the
obl i gati ons under the Note and the Deed of Trust.

As will be seen, the paynent obligations under the Note
had al ready been breached many nonths before Ms. Allen’s case
comenced, and remained in breach, and the Allens were not
prepared to cure the defaults prior to the conmencenent of her
case. So under no circunstances were the Allens entitled to
believe that a transfer to Ms. Allen would neet the criteria
Wells Fargo was entitled to apply to the issue of whether to
consent to a transfer.

Deed of Trust Y 18 provided that the borrower’ s right to
reinstate “shall not apply in the case of accel eration under
paragraph 717 [sic],” obviously nmeaning paragraph 17,7 the
due-on-transfer clause which, independent of the general
provi sion in paragraph 21 for acceleration based on defaults,
provi des for accel erati on based on an unconsented-to transfer.
As will be seen, M. Allen executed a deed only days before
this bankruptcy case conveying a 50% interest in the Property

to Ms. Allen. That triggered the due-on-transfer clause,

7 Simlarly, Deed of Trust T 19 recites that “Borrower
will be given written notice of the change in accordance with
par agraph 714 above” (enphasis added) when Deed of Trust § 14
(entitled “Notices” (enphasis in original)), is the paragraph
dealing with notices.
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giving rise to a right of acceleration that, under the Deed of
Trust, was expressly barred from de-accel erati on.

Even if de-accel eration were not barred, de-acceleration
woul d have required that the breach be cured, that is, that
the transfer be set aside, but setting aside the transfer
woul d nean that Ms. Allen would no | onger have an interest in
the Property based on the post-loan transfer. Wthout an
ownership interest, she would have no way to address the

nort gage nonetary defaults through a chapter 13 plan.
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C.

MR. ALLEN S FAI LED BANKRUPTCY CASE
AND I TS DI SM SSAL W TH PREJUDI CE FOR 180 DAYS

On February 27, 2002, M. Allen commenced in this court a
case under chapter 13 of the Bankruptcy Code, Case No. 02-
00421.8 Even though the Schedule A he filed called upon him
to disclose any ownership by himof |ess than the entire
Property, M. Allen did not disclose that his nother owned any
interest in the Property.® Wen he commenced his case, M.
Allen was nore than 13 nonths behind in nmonthly nortgage
paynments, owed a total arrearage (including fees and charges)
of $26, 194.20, and a total nortgage debt of $212,494.25 (over
$4, 000 nore than the original Note bal ance of $208, 0000).

Based on M. Allen having only made one plan paynment in
the case, the court dism ssed M. Allen s case with prejudice
for 180 days by an order entered on January 23, 2003. Wells

Fargo received a paynment fromthe chapter 13 trustee of

8 The court’s recitations regarding M. Allen’ s case are
taken fromfacts established by the papers filed in that case,
including the trustee’s Final Report and Account.

® M. Allen's Schedule A listed the Property as real
property owned by him and indicated that the nature of his
interest in the Property was “Fee Omer” and did not check the
colum that would have indicated that there was any ot her
joint owner of the Property. He listed the Property as worth
$325,000. 00 and his interest as worth $325, 000, subject to a
lien of $207, 584. 34.
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$1,440.00 as its only distribution under the plan towards
paynment of the prepetition arrears. Despite that paynent, at
the tinme of dismssal M. Allen was further behind in m ssed
nont hly paynments than at the comrencenent of the case by at
| east $3, 304. 44 because he failed to remain current on nonthly
paynents that canme due after the petition date.® Further
Wl |ls Fargo had been del ayed in exercising its nonbankruptcy
| aw remedi es for just shy of 11 nonths. !

D

MR. ALLEN S FAI LURE TO SELL THE PROPERTY
DESPI TE WELLS FARGO S RENEWED FORECLOSURE SALE EFFORTS

10 See Consent Order Modifying Automatic Stay entered on
November 5, 2002. The Consent Order required M. Allen to
cure post-petition arrears by making six paynents of $1,581.48
on the 15th of each nonth commenci ng Novenber 15, 2002. As of
the dism ssal in January, three cure paynents totaling
$4,744.44-- those that were to be paid in February, March, and
April 2003-- were not yet due. Reduced by the $1,440.00
payment Wells Fargo received fromthe trustee, that nmeans M.
Al l en was behind by at |east the net anount of $3,304.44.

The amount was higher if M. Allen failed additionally to
make any of the cure paynments that had al ready cone due or
failed to nmake the regul ar nonthly nortgage paynent of
$1,941. 64 for Novenber, Decenber, or January. However, the
record does not shed light on that.

11 Despite the delay of now nore than a year, M. Allen
is still not required to pay any interest on the interest
conponent of his prepetition arrears, as neither the Note nor
t he Bankruptcy Code provide for such. See 11 U . S.C. § 1322(e)
(excepting cures of defaults under a chapter 13 plan fromthe
operation of 11 U S.C. 8 1325(a)(5)(B)(ii)). However, Wells
Fargo did not bargain on the delay it has encountered.
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Wth the shelter of the automatic stay in his bankruptcy
case, which was pending for alnost 11 nonths, M. Allen could
have proceeded to sell the Property (or the adjoining
property, whose sale could have raised funds to address his
defaults on the Wells Fargo nortgage). He waited until
Decenmber 20, 2002, thirty-four days before the dism ssal of
his case, to list the Property and the adjoining property for
sal e.

After M. Allen’s case was dism ssed, Wells Fargo gave
notice that it would conduct a foreclosure sale of the
Property on March 27, 2003, thereby giving M. Allen nore than
an additional two nonths after dism ssal of his case within
which to achieve a sale of the Property in order to realize
any equity (or to sell the adjoining property to raise funds
to bring the Wells Fargo nortgage current). Although M.
Al l en received offers for the two properties, he did not
consider them “favorable offers” and he attributes the | ack of
favorable offers to the many snow storns that occurred after
he listed the properties for sale and before the foreclosure
sal e date of March 27, 2003. Instead of selling the Property
pursuant to such offers, M. Allen subjected the Property to
the risk of a foreclosure sale that m ght command | ess than

had been of fered.
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E

THE DEED TO MRS. ALLEN, HER BANKRUPTCY CASE
AND WELLS FARGO S FORECLOSURE SALE TO A THI RD PARTY

On March 21, 2003, just six days prior to the schedul ed
foreclosure sale, M. Allen executed a deed conveying the
Property to hinmself and his nother as tenants in conmpn, each
owning a 50% interest. M. Allen recorded that deed on March
24, 2003, with the Recorder of Deeds. On March 24, 2003 at
4:05 p.m, M. Allen filed his nother’s petition comencing
t hi s bankruptcy case under chapter 13 of the Bankruptcy Code.

Ms. Allen never filed schedules, a statenent of
financial affairs, or a chapter 13 plan, and instead, on My
16, 2003 (56 days after commencing the case) sought dism ssal
wi t hout prejudice on the grounds that she was 78 years ol d,
living on a fixed inconme, and needed but was unable to secure
t he assistance of a bankruptcy attorney in filing the required
papers. The court disnm ssed the case without prejudice by an
order entered on May 27, 2003.

I n the meanwhil e, unaware of Ms. Allen s having acquired
a 50% interest in the Property and of her having comenced a
bankruptcy case, Wells Fargo had taken no steps to halt the
foreclosure sale. (The basis for the court’s finding that
Well's Fargo | acked know edge is discussed at length in part
VIl of this decision.) The trustees under the Deed of Trust
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proceeded to conduct a nonjudicial foreclosure sale, in
accordance with District of Colunmbia |law, on March 27, 2003.
A third party, Case Capitol Corporation, purchased the
Property at the auction sale for, M. Allen understands,
$226, 000, a price that he contends is far |ess than the

current market value of the Property.
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F

MRS. ALLEN S PURPOSE | N
PURSUI NG THE BANKRUPTCY CASE

Ms. Allen's affidavit recites that:
my decision to seek Chapter 13 protection was
specifically intended to save the subject real properties
[the Property that was Wells Fargo’s collateral as well
as 1852 5th Street] and to preserve ny |egal and
equitable interest in the properties pending the sal e of
one or both of the properties so as to cure the Mrtgage
default with [Wells Fargo].
The second property (1852 5th Street) was |ater sold for
$372,000. The Allens’ affidavits in evidence do not claim
that the $372,000 sal e generated sufficient net proceeds to
allow themto pay off the Wells Fargo nortgage, or even to
cure fully the nonetary default on the Wells Fargo nortgage.

THE ACADEM C | SSUE OF WHETHER
MRS. ALLEN HAD AN OWNERSHI P | NTEREST

There is an obvious conflict between M. Allen’ s Schedul e
A in his own bankruptcy case (not listing Ms. Allen as having
any interest in the Property) and the statenments in the
Al lens’ affidavits in this case (which they assert establish
that Ms. Allen had an equitable ownership interest preceding
the Wells Fargo loan). The court thus declines to credit the
Al l ens’ affidavits’ conclusory recitations that Ms. Allen had

an ownership interest in the Property pre-dating the Wells

19



Fargo | oan, but even if she had such an interest, it will not
alter the outcone.

The Allens say that M. Allen held the Property (as well
as the second real property) as part of a famly estate plan,
and that Ms. Allen |ooked to her advancing of funds for the
renovati on of the Property as an investnent in the Property.
The Allens’ arrangenent, if their affidavits are to be
bel i eved, created only an informal arrangenent whereby the
Al l ens woul d use the Property to neet each of the Allens’
future needs. Ms. Allen never needed to enforce that
arrangenent against M. Allen, and she left M. Allen as the
owner of the Property.

VWi le her right to enforce the arrangenment m ght
eventually have given rise to a court of equity’'s inposing a
constructive trust on the Property had M. Allen not devoted
it to the intended purposes, M. Allen was never in breach of
t he arrangenment, and so a constructive trust could not have
been inposed.!? And an equitable lien inmposed in favor of Ms.

All en woul d not have given rise to any stay against Wells

12 See Hertz v. Klavan, 374 A.2d 871, 873 (D.C. 1977)
("[a] constructive trust is a flexible renedial device used to
force restitution in order to prevent unjust enrichnment.").
See also Gallinore v. Washington, 666 A . 2d 1200, 1210 n. 13
(D.C. 1995); Gore v. Gore, 638 A 2d 672, 675-76 (D.C. 1994);
Gray v. Gray, 412 A 2d 1208, 1210 (D.C. 1980); Osin v.

Johnson, 243 F.2d 653, 656 (D. Cir. 1957).
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Fargo in her
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case.® M. Allen never attenpted unjustly to enrich hinself
as against Ms. Allen, and Wells Fargo never attenpted
unjustly to enrich itself against Ms. Allen (of whomit was
kept in the dark), so the elenents for inposing an equitable
interest in favor of Ms. Allen in the Property are | acking.
Even if Ms. Allen actually had an equitable ownership
interest in the Property based on the arrangenent recited in
the Allens’ affidavits, she subjected that interest to the

superior rights of Wells Fargo. See Osin v. Johnson, 243 F.2d

653, 657 (D.C. Cir. 1957) (“a bona fide purchaser's rights
[including those of the holder of a deed of trust] have al ways
been hel d superior to prior equitable interests” even w thout

a recording statute); Associated Fin. Servs. of Am v.

District of Colunbia, 689 A 2d 1217 (D.C. 1997): D.C. Code

Ann. 8§ 42-401 (recording statute). As discussed bel ow, the
court declines to engage in the inequitable act of giving
effect to any such interest that was not disclosed to Wells
Fargo when it made the | oan

B Such a lien would not constitute an ownership interest
in the Property. See First Fed. Bank of Cal. v. Cogar (In re
Cogar), 210 B.R 803, 812 (B.A.P. 9th Cir. 1997) (the debtor’s
“l'ien interest in the property was property of the estate,
however the property itself was not property of the estate.”).
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HAD THE FORECLOSURE SALE NOT BEEN HELD, WELLS
FARGO WOULD HAVE BEEN ENTI TLED TO RELI EF FROM THE STAYS

Relief fromthe stays would have been granted had Wl ls
Fargo sought such relief prior to proceeding with forecl osure.
A.

THE ALLENS | NEQUI TABLE CONDUCT
AND THE ANTI - MODI FI CATI ON PROVI SI ONS
OF 11 U.S.C. 8 1322(b)(2) WOULD HAVE WARRANTED SUCH RELI EF
The All ens sought to stop a foreclosure sale (for
nmonetary defaults under the Note that M. Allen was no | onger
free to address via a bankruptcy case) through the expedi ent
of Ms. Allen filing a bankruptcy case and asserting (1) an
equi t abl e ownership interest not of record (whose
nondi scl osure constituted a breach by M. Allen of the
covenant of seisin and the warranty of title, and a materi al
m srepresentation that under the Deed of Trust warranted
accel eration of the nortgage debt) and (2) a record ownership
interest (based on a transfer to Ms. Allen that itself
constitutes a nonnonetary ground for accelerating the nortgage
debt). That is inequitable conduct that ought not be
t ol er at ed.
Ms. Allen placed herself in the position of being on

record notice of the Deed of Trust’s provisions. Watever
ri ghts she had against M. Allen regarding the Property were
subject to foreclosure based on the nortgagee’ s accel eration
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of the nortgage debt pursuant to those provisions.

Wells Fargo justifiably expected that it would not be
saddl ed with a new owner of its collateral who could extend
M. Allen’s time to cure his nortgage nonetary defaults via
filing her owmn chapter 13 case. Wells Fargo chose to dance
with only M. Allen in the nortgage relationship. Ms. Allen
may have been M. Allen’s silent partner in investing in the
renovati on of the Property, but that did not nake her Wells
Fargo’s dance partner.

The Allens’ stratagem was an expedi ent that was designed
to buy tine to address nonetary defaults that M. Allen
hi msel f could not address via a new bankruptcy case. The
stratagem depended on an ownership interest that itself
constituted a default warranting acceleration of the debt, a
default that could not be cured via a cure of nonetary
defaults. The Bankruptcy Code is not intended to permt that
type of inproper stratagem the owner of the Property had his
opportunity to cure the nonetary arrears, and the Bankruptcy
Code is not intended to permt a previously undisclosed owner
to invoke cure rights that the sole nortgagor and owner of
record al ready was barred from enpl oying. Accordingly, had
Well's Fargo known of Ms. Allen’s bankruptcy case and sought

relief fromthe automatic stay and the codebtor stay to

24



proceed with the foreclosure sale, the court would have
granted such relief.?

There woul d have been anot her ready ground for lifting
the stays: the bar of 11 U.S.C. 8§ 1322(b)(2) against
nodi fi cation of hone nortgages, in conmbination with the
default based on the due-on-transfer clause, would have
prevented Ms. Allen fromobtaining confirmation of a plan
that attenpted to | eave her with an ownership interest in the
Property with a right to cure the nonetary nortgage defaults.
(Decisions to the contrary are distinguishable and erroneously
deci ded as discussed in the next part of this decision.)

However, the anti-nodification provision of 11 U S.C. 8§
1322(b)(2) applies only to a security interest (including
nort gages) encunbering the debtor’s principal residence. The
record suggests that the Property nmay not be Ms. Allen’s
principal residence, although it is M. Allen’ s principal
resi dence.

Allowing the Allens to escape the strictures of §
1322(b)(2), which saddled M. Allen in his own case, through

the stratagem of transferring partial title to Ms. Allen (in

4 Relief fromthe codebtor stay woul d have been required
additionally under 11 U S.C. 8§ 1301(c)(1) as M. Allen, not
Ms. Allen, received the consideration for the claimheld by
Well's Fargo, and also under 11 U.S.C. 8§ 1301(c)(3) as Ms.
Al l en never filed a plan.
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viol ation of the due-on-transfer clause), and having her file
a bankruptcy case, in which 8§ 1322(b)(2) would not apply to
her, would be an abuse of the bankruptcy system That woul d
be the equivalent of a court’s extending nercy to an orphan

who acquired
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such status by killing his parents.' Congress obviously did
not intend 8§ 1322(b)(2) to be readily circunvented through a
conveyance of a fractional interest to a third-party not
residing in the encunbered hone.

Mor eover, even disregarding the strictures of 8§
1322(b)(2) that M. Allen faced, M. Allen’s prohibited
transfer of a recorded interest to Ms. Allen was intended to
circunvent the bar against his re-filing a bankruptcy case.

I n those circunstances, a plan by Ms. Allen proposing to
retain ownership pursuant to a prepetition transfer in
violation of the due-on-transfer clause could not have net the
good faith requirenent of 11 U.S.C. 8 1325(a)(3) to
confirmation. Modification of a due-on-transfer clause has
been held to be perm ssible in a corporate chapter 11 case to

permt a postconfirmation change in ownership to be made under

5 That irony is heightened by the | ender’s having
intended to deal only with a nortgagor that would occupy the
property as his or her residence, with acceleration and
foreclosure a remedy for breach of the covenant in that
regard. See Deed of Trust 6. Ms. Allen would claimthe
right to disregard the antinodification provisions of 8§
1322(b)(2) based on the Property not being her principal
residence while at the same tinme contendi ng that she may deal
with the nortgage debt as though it were her own but w thout
the nortgagee having a right to forecl ose based on her not
occupying the Property. [If, as would ordinarily be a
requi site to the nortgagee’ s consenting to a transfer, Ms.
Al l en had assuned the debt, then as a nortgagor, Deed of Trust
1 6 would be enforceabl e agai nst her.
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a plan in order to facilitate maxim zation of the estate.® No

reported decision has ever permtted nodification of a
nortgage via confirmation of a plan blessing a prepetition
transfer to the debtor that violated a due-on-transfer clause
when bad faith was present.?’
B
DECI SI ONS THAT

NEGATE DUE- ON- TRANSFER
CLAUSES | N HOVE MORTGAGES

' In ln re Coastal Equities, Inc., 33 B.R 898, 902,
905-906 (Bankr. S.D. Cal. 1983), the court upheld a plan to
permt postconfirmation transfers to solvent purchasers as a
perm ssible nodification that met 8 1129(b) standards of being

“fair and equitable.” The issue was not, as here, that of a
prepetition transfer to the debtor in violation of a due-on-
transfer clause. But see |1PC Atlanta Ltd. P ship v. Fed.

Home Loan Mortgage Corp. (In re IPC Atlanta Ltd. P ship), 163
B.R 396, 401 (Bankr. N.D. Ga. 1994) (requiring that |oan
document s nodi fied under a plan include a due-on-transfer

cl ause).

7 In re Real Pro Financial Services, Inc., 120 B.R 216
(Bankr. M D. Fla. 1990), involved a prepetition transfer, in
viol ation of a due-on-transfer clause, to a corporate debtor
t hat then commenced a chapter 11 case. The court denied stay
relief because the issue of nodification was better left to a
pl an confirmation hearing. The court did not address whet her
confirmation of a plan containing such a nodification blessing
the prepetition transfer would be “fair and equitable” under
11 U.S.C. § 1129(b) and neet the “good faith” test of 11
US C 8§ 1129(a)(3). Mor eover, the court distinguished the
case fromln re Green, 42 B.R 308 (Bankr. D.N. H 1984), a
chapter 13 case remarkably like Ms. Allen’s. See also
Col l'ier on Bankruptcy § 1322.07[2] at 1322-26 (15th ed.
revised 2001) (suggesting that a default based on the exercise
of a due-on-transfer clause could be waived in a plan pursuant
to 11 U.S.C. 8§ 1322(b)(3), but failing to address issues of
good faith).
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ARE DI STI NGUI SHABLE AND | N
ANY EVENT ERRONEOUSLY DECI DED

Sone bankruptcy courts have held after Johnson v. Hone

State Bank, 501 U.S. 78 (1991), that an entity that purchases

property in violation of a nortgage’s due-on-transfer clause
may nevertheless cure and reinstate that nortgage in a chapter
13 bankruptcy case despite continuing to retain ownership.?!

Ot her bankruptcy courts have held to the contrary, reasoning
that the new owner’s continued retention of the property woul d
work a nodification of the nortgage in violation of 11 U S.C.

§ 1322(b)(2)* and this court views those decisions as reaching

8 See In re Grcia, 276 B.R 627 (Bankr. D. Ariz. 2002);
In re Trapp, 260 B.R 267 (Bankr. D.S.C. 2001); In re
Rut | edge, 208 B.R. 624 (Bankr. E.D.N. Y. 1997); In re Allston,
206 B. R 297 (Bankr. E.D.N. Y. 1997). These deci sions have
been di scussed with disapproval in Arthur J. Margulies, The
Cure and Reinstatenent of Mrtgages by Third Party Assignees,
24 Cardozo L. Rev. 449 (2002) (“Cure and Reinstatenent”), and
Lawr ence Sinons, The Chapter 13 Plan: A Cure-All for the
Debt or Who is Not Obligated on a Secured Debt?, 2002 No. 12
Norton Bankr. L. Adviser 2 (available on Westlaw as 2002 No.
12 NRTN- BLA 2).

19 See In re Parks, 227 B.R 20 (Bankr. WD. N Y. 1998);
In re Kizelnik, 190 B.R 171 (Bankr. S.D.N. Y. 1995); In re
Martin, 176 B.R. 675 (Bankr. D. Conn. 1995); In re Threats,
159 B.R 241 (Bankr. N.D. Ill. 1993).

The court, however, does not necessarily agree with
anot her ground of decision in sonme of those cases, a ground
relied upon in |In re Mtchell, 184 B.R 757 (Bankr. C.D. III.
1994), and in various decisions pre-dating Johnson, nanely,
that there nmust be privity in order to allow a debtor to
address nortgage defaults. |[If a daughter inherits a hone (a
transfer excepted by 12 U S.C. § 1701j-3(d)(6) from being a
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t he

ground for accelerating the nortgage) is she to be precluded
by “lack of privity” fromusing chapter 13 to save the house
from forecl osure when she defaults in making nortgage
payment s?
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correct result.?0

1. The Deci sions Nullifying Due-on-Transfer
Cl auses Are Distinquishable.

This case is distinguishable fromthose deci sions hol di ng
that a purchase of nortgaged realty in violation of a due-on-
transfer clause may be kept in place through the purchaser’s
case under chapter 13 of the Bankruptcy Code. None of those
deci sions involved a last-mnute transferee filing bankruptcy
to stop foreclosure after the original nortgagor already had
unsuccessfully attenpted to utilize chapter 13 to save his
home. In those cases, the nortgagees either did not argue the
exi stence of bad faith, or the court expressly found no bad

faith

20 There additionally are decisions which permtted cure
and reinstatenment after a transfer that are distinguishable
fromMs. Allen’ s case because the transfer in each case, as a
mat t er of nonbankruptcy |law, did not constitute a basis for
accel eration, and there was no prior failed bankruptcy case by
the original owner. See In re Lippolis, 216 B.R 378 (Bankr.
E.D. Pa. 1998), rev'd, 228 B.R 106 (E.D. Pa. 1998); In re
WIlcox, 209 B.R 181 (Bankr. E.D.N. Y. 1996); In re Hutcherson,
186 B.R 546 (Bankr. N.D. Ga. 1995); In re Lunpkin, 144 B.R
240 (Bankr. D. Conn. 1992). The npbrtgagee in each case was
barred by 12 U.S.C. § 1701j-3(d)(5) or (6) from accelerating
t he nortgage debt based on the transfer as the transfer was to
a relative resulting fromthe death of the nortgagor or was to
t he nortgagor’s child.
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exi sted. 2t

2. The Deci sions Nullifying Due-on-Transfer
Cl auses Were Erroneously Deci ded.

Mor eover, the court rejects the prem se of those

deci sions. They assune, nost of themsub silentio, that a
“cure” under 8 1322(b)(5) can be made of a violation of a due-
on-transfer clause wthout setting aside the transfer.
However, “cure” neans restoring the parties to the position

t hey would occupy but for the default. See In re Clark, 738

F.2d 869, 872 (7th Cir. 1984) (“‘[Clure’ . . . refers to .
the restoration of the way things were before the default.
Thus, the plain neaning of ‘cure,’ as used in § 1322(b)(2) and

(5), is to renmedy or rectify the default and restore matters

to the status quo ante.”); DiPierro v. Taddeo, 685 F.2d 24,

26-27 (2d Cir. 1982) ("Curing a default commonly nmeans taking

care of the triggering event and returning to pre-default

2l |In Trapp, 260 B.R at 269, the court found that:

There is no evidence . . . that Debtor knew about the
due-on-sale clause in the Mdirtgage or contenpl ated
bankruptcy when she acquired ownership of the property,
whi ch m ght indicate | ack of good faith on her part.

Simlarly, in Garcia, 276 B.R at 629, there was no
“all egation that the Debtors acted in bad faith either in

acquiring the property or in filing this Chapter 13 case.” In
Rut | edge, 208 B.R at 624, and Allston, 206 B.R at 299, the
nort gagees apparently did not contend that the filing, based

on the existence of the due-on-transfer clause, constituted
bad faith.
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conditions. The consequences are thus nullified.”).?

The Garcia decision, 274 B.R at 635-36, at |east
expressly addresses the issue of cure versus nodification, but
erroneously reasons that allowing a transfer that violated a
due-on-transfer clause to remain in place does not constitute
a nodification because it does not alter the nortgagee’s
future rights. However, due-on-transfer clauses restrict the
owner wi th whomthe nortgagee nust deal. The nortgage here in
essence provided that M. Allen would renmain the owner unl ess
Wel | s Fargo consented to a transfer upon the nortgage having
been brought current. That right is destroyed if the court
all ows the debtor’s plan to force a new owner on the nortgagee
in continued violation of the due-on-transfer clause. The
egregi ousness of such a destruction is particularly obvious
when, as here, the due-on-transfer clause contenpl ates that
the nmortgagee will be well within its rights to refuse to
consent to a transfer if nortgage paynents are, as here, in

arrears at the time of the proposed consent, or if the

22 See also Litton v. Wachovia Bank, 330 F.3d 636, 645
(4th Cir. 2003); Great Western Bank & Trust v. Entz-Wite
Lunber and Supply., Inc. (In re Entz-Wiite Lunber and Supply.
Inc.), 850 F.2d 1338, 1340 (9th Cir. 1988); Appeal of Capps,
836 F.2d 773, 777 (3d Cir. 1987) ("Cure by its very nature
assunmes a regi me where debtors reinstate defaulted debt
contracts in accordance with the conditions of their
contracts."); Gubbs v. Houston First Am Sav. Ass’'n, 730 F.2d
236, 241 (5th Cir. 1984) (en banc); Threats, 159 B.R at 243.
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proposed new owner is not creditworthy.

Al t hough the transfer, as a default constituting a past
event, may be addressed under § 1322(b)(5) by way of cure,
anyt hing short of restoring ownership to the original owner is
not a cure, as it does not restore the status quo ante.
I nstead, it works a nodification of the nortgagee’s future
right to deal only with the original nortgagor as owner of its
collateral, and to consent to a transfer only if the nortgage
paynents are current and the proposed transferee otherw se
neets with the nortgagee’s approval.?3

As observed in Litton, 330 F.3d at 644, a nodification is
a plan provision that alters fundanental aspects of the
creditor’s rights. Section 1322(b)(2) focuses on the lender’s
rights, not just its claim and those rights are set by the
rel evant nortgage instrunents and appli cabl e nonbankruptcy

| aw. Nobel man v. Am Sav. Bank, 508 U. S. 324, 328-29 (1993).

That due-on-transfer clauses constitute a fundanental aspect

of a nortgagee’s rights under a nortgage was nade cl ear by

23 Accordingly, the court need not decide whether a
“cure” is a subset of “nodifications,” see Rake v. \Wade, 508
U.S. 464, 473 n.9 (1994), or, instead, a distinct concept, see
Garcia, 276 B.R at 633-36. The issue is academ c because a
pl an that provides for the transfer to remain in place w thout
restoration of title to the original owner does not cure the
default arising fromviolation of the due-on-transfer clause.

34



Fidelity Federal Savings Loan Ass’'n v. de |l a Cuesta, 458 U.S.

141 (1982), which held that a Federal Honme Loan Bank Board
(“FHLLB”) regul ation preenmpted state court linmtations on the
enforceability of due-on-transfer clauses in nortgages held by
federal savings and |oan institutions. The Court recited the
FHLBB' s determ nation that such clauses enable | enders to
replace long-term lowyield |loans with | oans at the
prevailing interest rate upon transfer, and state court
decisions restricting the enforceability of such clauses

“l engthen the expected maturity date of a |ender’s nortgages,

t hus reducing their marketability in the secondary nortgage

market.” de la Cuesta, 458 U.S. at 168-69. Congress then

extended simlar status to due-on-transfer clauses in al npst
all nortgages, both federal and non-federal, by the passage of
the Garn-St. Germain Depository Institutions Act of 1982. 24

See Cure and Reinstatenent, 24 Cardozo L. Rev. at 496 n. 70.

As relevant here, 8§ 341 of the Act enacted 12 U S.C. § 1701j-3
(“Preenption of due-on-sale prohibitions”), which generally
prohibits state law fromrestricting the enforcenment of due-
on-transfer clauses. None of the statute’s restrictions on
the enforceability of due-on-transfer clauses are applicable

to the transfer to Ms. Allen. See 12 U S.C. § 1701j-3(d); 12

24 Pub. L. 97-320, 96 Stat. 1505.
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C.F.R 8§ 591.5.

Al t hough the regulation in de la Cuesta, that in turn

pronpted the enactnment of 12 U.S.C. § 1701j-3, addressed due-
on-transfer clauses’ effects on the lender’s ability to
conmand a higher interest rate on transfer and the inpact on
the expected maturity date of nortgages, it is obvious that
such clauses are also intended to enable the nortgagee to
decline to deal with a proposed new owner when the proposed
new owner is not creditworthy? or when the nortgage paynments
are not current.

That Congress so intended is nmade evident by the case of
certain | oans to veterans, that by statute enjoy favorable
provi si ons regardi ng assunption by a purchaser fromthe
veteran. Conditions of such assunption include the | oan being
current (see 38 U.S.C. 8§ 3714(a)(1)(A)) and the
creditworthiness of the purchaser (see 38 U S.C. 8§
3714(a) (1) (B)(ii)).

Accordi ngly, due-on-transfer clauses are a fundanmental

aspect of a nortgagee’ s rights, and permtting the

25 See Kizelnik, 190 B.R at 176 (“[L]ender is
under st andably and properly concerned with the

creditworthiness, reliabiility and integrity of its
prospective borrower . . . [and] has the right to lend only to
person it believes will honor all obligations under the | oan

docunments.”).
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circunvention of such clauses under a chapter 13 plan works an

i mperm ssi bl e nodification of those rights. See Threats, 159

B.R at 243. A cure would require restoring full title in the
nortgagor, and such a cure woul d be useless (as the automatic
stay would not apply to a debtor without title to the
nortgaged property or personal liability on the debt). See
Threats, 159 B.R at 243; Parks, 227 B.R at 24. Just as the
Bankruptcy Code contains no provision permtting inposition on
a nortgagee of a new “stripped down” anortization schedule to
address only the part of a hone nortgage debt secured by the

val ue of a personal residence, see Nobel man, 508 U. S. at 331-

32, the Bankruptcy Code contains no provision for nullifying a
due-on-transfer clause in a hone nortgage while keeping the
ot her provisions of the nortgage intact.
The court in Garcia, 276 B.R at 642, reasoned that:
a cure of a violation of a due on sale clause should
consi st of ensuring that the purchaser will not damage or
destroy the lender’s collateral, and possibly an increase
in the interest rate if the market has risen since the
| oan was originally made.
Mort gagees lend to a specific nortgagor based on the
credi tworthiness of that particular nortgagor, and frequently
sell the nortgages based on the nortgagor’s credit rating. To

require the nortgagee to dance with a new property owner whose

ownership violates the nortgage’s due-on-transfer clause (and
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who is so financially unstable as to have to resort to
bankruptcy with the nortgage paynents not current) is contrary
to the legitimte contractual expectations of the |ender, and
a prohibited nodification under 8§ 1322(b)(2).

Mor eover, under Garcia, |enders would be subjected to the
burden of adducing evidence to denonstrate the unsuitability
of the new borrower or the ampbunt of increased interest rate
necessary to make them whol e based on (1) the change in
ownership (as the new borrower may not be as creditworthy as
was the original nortgagor when the | oan was made), and (2)
the changes in market interest rates. That is a litigation
nor ass | enders never contenpl ated when they | ooked to the due-
on-transfer clause as protection agai nst such changes in
ownership. It is one thing for a |lender’s underwiting
departnment to consider an application to allow transfer of the
nort gaged property to a new owner (including that new owner’s
creditworthiness, and the conditions it would inpose to permt
such a transfer (such as increasing the note’'s interest rate,
or insisting upon the new owner’s assum ng personal liability
for the debt). It is quite another thing to place such a
decision in the hands of a bankruptcy judge with all of the
attendant attorney’s fees and costs that |litigating such a

guestion would present, and the risk that the judge may nake
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findings that are not consonant with the decision the | ender,
in the sound exercise of its discretion, would have made to
protect its interests.

IV

THE PROPRI ETY OF ANNULLI NG THE STAYS
Wells Fargo did not seek relief fromthe stays before

proceedi ng with forecl osure because it was unaware of Ms.
Al l en’ s bankruptcy case and of her purported 50% ownership
interest. The issue is thus one of annul ment of the stays.

A.

ANNULMENT OF THE AUTOVATI C STAY

Based on Mutual Benefit Life |Insurance Co. v. Pinetree,

Ltd. (Inre Pinetree, Ltd.), 876 F.2d 34 (5th Cir. 1989),

annul nent of the automatic stay of 8§ 362(a) was appropriate.
Here, Ms. Allen’s alleged equitable interest was
unenforceabl e agai nst Wells Fargo because it was not of record
when Wells Fargo acquired its interest as nortgagee in the
Property. Simlarly, Ms. Allen’ s recorded interest was

i neffective against Wells Fargo to prevent accel eration of the
debt because the conveyance viol ated the due-on-transfer
clause. In Pinetree, the nortgagor conveyed to the debtor
ownership of Pinetree Plaza, but the debtor failed to record

t he deed, and the nortgagee proceeded to foreclose on Pinetree
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Pl aza not knowi ng that the debtor had filed a bankruptcy case.
In annulling the stay in favor of the nortgagee, Mutual
Benefit, the court of appeals rul ed:

It is clear that absent bankruptcy, the debtor had no

ri ght enforceabl e agai nst Mutual Benefit by virtue of its
unrecorded deed in Pinetree Plaza. Wre we to affirmthe
bankruptcy court's judgnent that the automatic stay
applied, the parties would be forced to readjudicate its
removal, 11 U.S.C. 8 362(d), and Mutual Benefit would
have to conduct another foreclosure proceeding. Further
redundancy and del ay woul d needl essly result. Thus,
where a creditor having no know edge of a pending
bankruptcy forecloses in good faith on the coll ateral,
and where the debtor's interest in that collateral is
unenf or ceabl e agai nst that creditor, and where the

debt or, although notified in advance of the foreclosure,
failed to assert its status before the foreclosure, we
conclude that the automatic stay should have been

annul led with respect to the post-bankruptcy foreclosure.

See also Albany Partners, Ltd. v. Westbrook (In re Al bany

Partners, Ltd.), 749 F.2d 670, 675-76 (11th Cir. 1984) (stay

annul | ed where petition was filed in bad faith and the
nort gagee had reason to believe that the property was not part
of the bankruptcy estate).

Here the violation of the stays was innocent, and not
annulling the stays would subject the third-party purchaser at
the foreclosure sale and Wells Fargo to unfair prejudice.
Annulling the stay will not deprive Ms. Allen of her right to
use the Bankruptcy Code to obtain a “fresh start” as she was

never obligated on the nortgage debt. Nor will annulling the
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automatic stay deprive her of a right to cure the nonetary
defaults under the nortgage as the court has already held that
it would have granted Wells Fargo relief fromthe automatic
stay. The Bankruptcy Code is not intended as a vehicle for a
new owner, whose ownership interest violates the nortgage, to
stay foreclosure after the sole nortgagor has exhausted his
bankruptcy renedi es. Moreover, the amount received at a new
foreclosure sale m ght be | ess and m ght not cover the
i ncreased anount owed Wells Fargo by the time of the new sale.
Finally, the purchaser at the foreclosure sale is an
i ndependent third-party which has rights that have intervened.
B.
ANNULLMENT OF THE CODEBTOR STAY
The provision for relief fromthe codebtor stay, 11

USC 8§
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1301(c), % does not expressly nmention, as does § 362(d) in the
case of relief fromthe automati c stay, annul ment of the stay
as a possible formof relief. However, when grounds exist for
annul nent of the 8§ 362(a) automatic stay, 8 1301(c) nmay be
used to annul the codebtor stay as well when it woul d have
been lifted had relief been sought before foreclosure.?’
The court, in any event, has the inherent power and the

power under 11 U.S.C. 8§ 105 to grant annul nent of the stay in
an abusive bankruptcy case when annul nent of the automatic

stay of 8§

26 Section 1301(c) provides:

(c) On request of a party in interest and after
notice and a hearing, the court shall grant relief from
the stay provided by subsection (a) of this section with
respect to a creditor, to the extent that-—-

(1) as between the debtor and the individual
protected under subsection (a) of this section, such

i ndi vidual received the consideration for the claim

hel d by such creditor;

(2) the plan filed by the debtor prposes not to
pay such claim or

(3) such creditor’s interest would be
irreparably harmed by continuation of the stay.

27 See Hope v. United Cos. Funding, Inc. (In re Holder),
260 B.R 571, 577 (Bankr. M D. Ga. 2001); Harris v.
Margaretten & Co., Inc., 203 B.R 46, 50 (Bankr. E.D. Va.
1994) (“there is enough flexibility in 8 1301(c) for a court
to grant relief appropriate to the circunstances presented,
including annulment.”); Int’l Harvester Enployee Credit Union,

Inc. v. Daniel, 13 B.R 555 (Bankr. S.D. Chio 1981) (court has
same options as under 8 362(d), including annulling the stay).
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362(a) is warranted. 28
As already noted, had Wells Fargo been aware of the case
and sought a lifting of the codebtor stay to proceed with
foreclosure, relief fromthe codebtor stay woul d have been
requi red under 8 1301(c)(1) as M. Allen, not Ms. Allen,
recei ved the consideration for the claimheld by Wlls Fargo,
and under 8§ 1301(c)(3) as Ms. Allen never filed a plan.
Moreover, this is an abusive bankruptcy case. As in the case
of the automatic stay, the circumstances warranted annulling
t he stay.
\%
THE ABUSE OF THE BANKRUPTCY SYSTEM
MOOTS ANY | NQUI RY | NTO BAD FAI TH, AND,
I N ANY EVENT, BAD FAI TH WAS PRESENT HERE
The Allens’ notion for reconsideration asserts that they
did not engage in bad faith. The relief granted here is based
on abuse of the bankruptcy system and when the court finds
such abuse, it would seemthat “good faith” is absent. Even

if abuse of the bankruptcy system does not always equate to a

| ack of “good faith,” the presence of good faith neverthel ess

282 There are conceivably cases in which the three
alternative grounds of 8 1301(c) for relief fromthe codebtor
stay are inapplicable. Nevertheless, if the case is one of
abuse, the court has the inherent power and the power under 8§
105 to annul the case’'s effects, including the effect of the
codebtor stay.
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woul d not defeat abuse of the bankruptcy system as a
sufficient ground for stay annul ment. 2°
A.
RELI EF FROM THE EFFECTS OF THI S CASE
WAS JUSTI FI ED BASED ON ABUSE OF THE
BANKRUPTCY SYSTEM (W THOUT GETTI NG
TANGLED UP I N THE M SLEADI NG LABEL OF GOOD FAI TH)

The | abel “good faith” is often used when courts inquire
into granting relief froman abusive bankruptcy filing, but
that is a m sleading | abel because it suggests that the
i nquiry always involves a subjective inquiry into whether the
debt or viewed the case as proper. Reading such a requirenent
of intent into the |abel “good faith” m sses the point that
di sm ssal for abuse of the bankruptcy process does not require

a finding of knowi ng abuse of the system An abusive

bankruptcy filing retains that character even if the debtor

29 There is no controlling decision on the issue in this
circuit. In Barnes v. \Welan, 689 F.2d 193, 198-99 (D.C. Cir.
1982), the issue was whether the statutory “good faith”
requi rement for confirmation of a plan required that the plan
propose a neani ngful repaynment of debt. The issue did not
involve relief granted based on the filing of the case having
constituted an abuse of the bankruptcy process. In holding
that “good faith” means honesty of intention, the court did
not purport to adopt a subjective test of “good faith” as it
expressly premsed its holding on the absence of any
suggestion that the debtors had engaged in any specific
m sconduct, or proposed the plan for an inproper purpose.
Barnes, 689 F.2d at 193. |Indeed, the court found it
unnecessary to provide a conprehensive definition of “good
faith.” |d.
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honestly believed that the filing was proper. Regardless of
the debtor’s honest belief that the filing was proper, if the
filing was an abuse of the bankruptcy system the court may
dism ss the case or grant relief fromstays inposed by the
Bankruptcy Code.

As observed in Little Creek Devel opnment Co. V.

Commonweal th Mortgage Co. (In re Little Creek Devel opnent

Co.), 779 F.2d 1068, 1072 (5th Cir. 1986), § 362(d):

allows] relief to be granted ‘for cause,’” a term not
defined in the statute so as to afford flexibility to the
bankruptcy courts. See, e.qg., [In re] Victory Constr.
[Co.], 9 B.R [549] at 558-60 [(Bankr. C.D. Cal. 1981)]
(*cause’ is any reason cognizable to the equity power and
consci ence of the court as constituting an abuse of the
bankruptcy process).

Accordingly, a court nmay grant stay relief, as here, where the
petition was filed "to delay or frustrate the legitimte
efforts of secured creditors to enforce their rights.” Al bany

Partners, 749 F.2d at 674. See also In re Laguna Assocs. .,

Ltd. P’ ship, 30 F.3d 734, 737-38 (6th Cir. 1994); Little Creek

Dev. Co., 779 F.2d at 1071-73. So the court need not decide
whet her the Allens honestly believed that they were treating
Wells Fargo fairly.

B

“GO0OD FAI TH® MAY BE FOUND LACKI NG WHEN I T | S ABSENT ON
OBJECTI VE GROUNDS, REGARDLESS OF SUBJECTI VE | NTENTI ONS

St at ed anot her way, even when the courts use the “good
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faith” test in addressing cause for dism ssal or lifting of
the stay in a bankruptcy case, the test is nmet when
obj ectively the debtor has abused the bankruptcy system As

the court observed in Jobin v. MKay, 84 F.3d 1330, 1335 (10th

Cir.), cert. denied, 519 U S. 1040 (1996), “‘good faith’ has

frequently been construed to include an objective conponent.”

As observed in In re Love, 957 F.2d 1350, 1357 (7th Cir.

1992), “both objective evidence of a fundanmentally unfair
result and subjective evidence that a debtor filed a petition
for a fundanmentally unfair purpose that was not in line with
the spirit of the Bankruptcy Code are relevant to the good
faith inquiry,” and “the focus of the inquiry is fundanental

fairness.” See also Inre Alt, 305 F.3d 413 (6th Cir. 2002)

(“[t]he key inquiry in such cases is whether the debtor is
seeking to abuse the bankruptcy process.”).

As to the precise test to apply, inln re Lilley, 91 F.3d

491, 496 (3d Cir. 1996)(citations and footnote omtted), the
court observed:

"good faith is a termincapabl e of precise

definition.” As a result, we believe that "the good
faith inquiry is a fact intensive determ nation better
left to the discretion of the bankruptcy court.” W

therefore join the Seventh, Ninth and Tenth Circuits in
hol ding that the good faith of Chapter 13 filings nmust be
assessed on a case-by-case basis in light of the totality
of the circunstances.

The totality of the circunstances here justify a finding of
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bad faith. The Allens’ conduct constitutes an abuse of the
bankruptcy system because the petition will delay and
frustrate Wells Fargo’s legitinate efforts to enforce its
nortgage rights after the sole nortgagor was barred from
pur sui ng bankruptcy. As observed by this court in the context
of a “new debtor syndronme” case:
The test for dism ssal based on bad faith pre-petition
transfers of assets to a different debtor has been
formul ated as “whether any of the substantive or
procedural rights of any of the creditors to assets,
avai l able prior to the transfer of the property, have
been eroded by the transfer and subsequent [ bankruptcy]
filing.”

In re Franklin Mdrtgage & Inv. Co.. Inc., 143 B.R 295, 300

(Bankr. D.D.C. 1992) (citations omtted). Thus, even
utilizing the “good faith” test, relief was appropriate in
t his case.

VI

THE ALLENS EQUITY I N THE PROPERTY AND
MR. ALLEN S ABILITY TO FUND A PLAN ARE | RRELEVANT

The Allens’ notion for reconsideration also points to the
al | eged substantial equity in the Property, and M. Allen’s
ability nowto help Ms. Allen make plan paynents. Based on
this, they assert that Ms. Allen’s case was filed in good
faith.

A.
THE FEASI BI LI TY OF REORGANI ZATI ON DOES NOT

47



PRECLUDE RELI EF FROM THI S ABUSI VE BANKRUPTCY CASE

For the reasons articulated in Cedar Shore Resort., Inc.

v. Mieller (In re Cedar Shore Resort, Inc.), 235 F.3d 375,

379-81 (8th Cir. 2000), this court declines to follow the

dicta of Carolin Corp. v. Mller, 886 F.2d 693 (4th Cir

1989), that a case may not be dism ssed for |ack of good faith
if there is a realistic possibility of reorgani zation.3 Even
if reorgani zation woul d be possible, that cannot cure a
petition that was filed in bad faith or that otherw se

constitutes an abuse of the bankruptcy system Cedar Shore

Resort, 235 F.3d at 380-81; Phoenix Piccadilly, 849 F.2d at

1395; Franklin Mortgage, 143 B.R at 302.3 Even courts in the

Fourth Circuit have treated the Carolin test as inapplicable

to bad faith serial filings. See In re Delray Assocs. L.P.

212 B.R 511, 516 (Bankr. D. M. 1997).

B

30 The test set forth by Carolin was dicta: even under
the nore stringent Carolin test, dism ssal was appropriate in
Carolin, and no court of appeals has held that the Carolin
test actually applies.

31 The lack of any realistic possibility for a
reorgani zation is a basis for disnm ssal under express
provi si ons of the Bankruptcy Code, and hopel essness of
reorgani zation may be a sign of bad faith. The court of
appeals in Carolin fell into the error of reasoning that the
converse is true (if reorganization is not hopel ess, then bad
faith cannot exist), and failed to recogni ze that hopel essness
of reorganization is but one subset of bad faith filings.
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THE EQUI TY I N THE PROPERTY AND
THE PREJUDI CE TO THE ALLENS IS NOT
A BASI S FOR DENYI NG ANNULMENT OF THE STAY

The Allens point to the all eged substantial equity in the
Property in contending that Wells Fargo has not been
prejudi ced, and that the Allens will be. However, a chapter
13 bankruptcy case is not intended to be used as a vehicle to
suspend nortgage paynents while pursuing a sale or refinancing
of the nortgagor’s principal residence. See 11 U S.C 8§
1322(b)(2) (a plan may “nmodify the rights of hol ders of
secured clainms, other than a claimsecured only by a security
interest in real property that is the debtor’s principa
residence”). The only exception to this anti-nodification
requirenent is that a debtor is permtted to propose a plan
providing for a cure of defaults while maintaining paynents.
See 11 U.S.C. 8§ 1322(b)(5). And, as noted, M. Allen failed
to maintain paynents in his bankruptcy case. M. Allen had
the opportunity for nore than a year after M. Allen filed his
case to effect a sale of the Property, but based on the
di sm ssal of his bankruptcy case with prejudice, he was not
entitled to utilize bankruptcy once again to delay Wells
Fargo’s paynent rights. The Allens’ attenpt to procure nore
time to sell or obtain refinancing, by having Ms. Allen file

a case, and thereby to obtain a bankruptcy stay--on the basis
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of an ownership interest that contravenes the Deed of Trust--
constitutes an abuse of the bankruptcy system and bad faith,
regardl ess of the prejudice to the Allens.
Vi |

Wel|ls Fargo never |learned prior to the foreclosure sale
of Ms. Allen’ s bankruptcy case and her ownership of an
interest in the Property. M. Allen s affidavit, received in
evi dence, recites:

[On or about the 25'" or 26" day of March 2003,

notified the office of David W Draper, Jr. Esq.,

Attorney of Record for Wells Fargo and Option One

Mort gage Conpany and informed them of Thelma Allen’s

bankruptcy filing. | called (703) 777-2448 and was

received by a voice mail recording. | then left a

detail ed nessage stating the case no. of Thelma Allen’s

Chapter 13 filing and the date of the filing which was

March 24, 2003. | also requested a return call and |eft

my tel ephone nunber (202)797-9550. To date | have not

received a response to ny nessage.
However, the law firm he called nmaintains a | og of tel ephone
calls received at the 777-2448 nunber, and that log reflects
no call received on March 25 or 26, 2003, referring to either
M. or Ms. Allen. The court credits the testinony of the | aw
firm s enployee that the log is accurate as to the calls that
were |istened to after voice mail nessages were received. The
court need not find that M. Allen did not make the call that

he contends he made. As he brought out on cross-exam nation

of the law firm s enployee, it is possible that the call was

50



made but the voice mail nessage was skipped altogether. O
per haps one of the enployees erased the nessage prematurely.
The court specifically finds that the law firmand its

enpl oyees never became aware of a voice mail nmessage left by
M. Allen, whether because he never left such a nmessage or
because it was sonehow not recorded or otherw se not |istened
t o.

The Allens’ contention that the court ought not have
received the enployee’s testinony is rejected. The Allens
rai sed no objection to the testinony, and thus waived the
obj ections that they belatedly seek to raise.

As to their contention that an adverse inference should
be drawn from Wl ls Fargo's failure to place the tel ephone |og
in evidence, the sinple point is that at the hearing on the
annul ment notion they did not ask to see the logs or to
recei ve an explanation for their not being placed in evidence.
For all we know, they nmay have been in the courtroom
I nstead, at the hearing the Allens focused on the tel ephone
nmessages thensel ves havi ng been erased, a point that the
Al l ens do not renew in the notion for reconsideration.

Even if M. Allen left the voice nmail nessage he says he
left, M. Allen's efforts at giving the law firmnotice were

i nadequat e. Reasonabl e prudence dictated that he notify the
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law firmin witing to nenorialize precisely what information
he comuni cated. Moreover, when he called the law firm he
did not exercise the option, provided by the law firm s voice
mai | system (see Tr. at 20), of bypassing the voice mail to
speak to a live person during normal business hours (8:00 to
5:00) so there would be no possibility that the nmessage woul d
be m ssed. Instead, he trusted in |eaving a voice nail
message, whose terns he obviously cannot recall verbatim
Even as described by him the voice mail nessage was at
best sketchy. His affidavit, quoted above, recites only that
he stated the case nunmber of Thelnma Allen’s Chapter 13 filing
and the date of the filing which was March 24, 2003, and that
he requested a return phone call. Even at the hearing, when
asked how | ong the phone call was, he stated:
Well, it was enough to state the nanme of the case, the
date of the filing, and ny return phone nunber, you know,
and ask himto give me a call so we can discuss, you
know, were we go from here as a result of those filings.
| would guess [the call] was |ess than two m nutes.
Tr. at 13. That woul d have been inadequate to place Wells

Fargo on notice of a bankruptcy case that could affect the

foreclosure sale regarding M. Allen’s debt and M. Allen’s
property. \When pressed further, he represented at the hearing

(wi thout testifying) that, word for word, he said:

| said, “M. CGoldberg, this is Charles Allen, there has
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been a bankruptcy case filed by nmy co-“ny tenant-in-
common, | believe | used the word tenant-in-comon,
Thelma Allen, “and it was filed on the 24th,” and | gave
t he case nunmber, 03-00571, and | gave him ny nunber to
get back to ne so we — | said, “When you call ne at area
code 202-97-9550, to explain what our options are in
terms of where we go fromhere, in terns of the
forecl osure sale scheduled on the 27th.”
In pronpting by the court as to whether he nentioned the
| ender, he stated that he additionally recited that he stated
in the nessage that “1I wasn’'t too sure if this nmessage should
be left with you or [Wells Fargo].” Tr. at 18. That is why
he left his phone nunber for Goldberg to call him back because
he was not sure what to do. 1d. Even had these
representations been given as testinony, the court declines
fully to credit them they are self-serving representations
that were not included in his affidavit (one nust ask why they
were not on an issue of such inportance), and that concern an
oral nmessage M. Allen left when he was under great stress and
anxi ety regarding the potential |oss of the Property to
foreclosure, such that he was |ikely sonmewhat excited and
hence not of such a clear m nd that would be nore readily
conducive to accurate recall at this |late date. Moreover, M.
Al len, an attorney who litigates crimnal cases, readily
concedes that he is not sophisticated in bankruptcy matters,
and the court questions whether he appreciated the precise

type of information he was obliged to |l eave to put Wells Fargo
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on notice of an automatic stay having arisen as to its
i mpendi ng foreclosure sale by virtue of a stranger to the
nort gage relationship having filed a bankruptcy case.

Even if credited, M. Allen’s representations still would
fail to nmake the nmessage sufficiently definite to put Wells
Fargo on reasonable notice that Ms. Allen’s bankruptcy case
gave rise to an automatic stay against Wells Fargo forecl osing
agai nst the Property. The term“nmy tenant-in-comon” conveyed
insufficient detail (assumng M. Allen indeed used that term
instead of just believing he used it). Wthout the nessage
specifically tying that co-tenancy to the Property (which was
Wells Fargo's col lateral and which, as far as it knew, was
solely owned by M. Allen), a co-tenant rel ationship between
the two Allens would be irrelevant, and Wells Fargo coul d not
be deened to have been | eft a nmessage reasonably calculated to
notify it of an automatic stay applying as to the Property
securing repaynent of M. Allen s debt.

Moreover, M. Allen was derelict in not taking adequate
foll ow-up steps to verify that Wells Fargo had received and
understood his nmessage. When no one made a return call to M.
All en as he had requested because, as he hinself states, he
was not sure what to do, and particularly because he was

uncertain whether he had contacted the appropriate office to
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stop the forecl osure sale, he unreasonably failed to nake an
effort to contact the law firmanew to insist on talking to an
attorney or other live body. Nor did he attend the
foreclosure sale to announce that a bankruptcy case had been
filed.
Vi

An order follows denying the Allens’ notion for

reconsi deration.

Dat ed: September 5, 2003.

S. Martin Teel, Jr.
United States Bankruptcy Judge
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